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SW FT, Judge: This case was heard pursuant to the

provi sions of section 7463 of the Internal Revenue Code in effect

when the petition was filed.! Pursuant to section 7463(b), the

IAIl section references are to the Internal Revenue Code in

effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case.
Respondent proposed deficiencies and penalties with respect
to petitioners’ 2000, 2001, 2002, and 2003 Federal incone taxes

as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2000 $6, 785 $1, 357
2001 66, 079 13, 216
2002 62,172 12, 434
2003 26, 801 5, 360

Petitioners conceded that the proposed tax deficiencies were
correct and paid the proposed deficiencies before the issuance of
the notice of deficiency. The only issue before us is whether
petitioners are |liable for the section 6662(a) accuracy-rel ated
penal ties due to negligence or substantial understatenent of
i nconme t ax.

Backgr ound

This case has been fully stipulated under Rule 122, and the
stipulated facts are so found.

At the tinme of filing the petition, petitioners resided in
Ut ah.

David H Zatz (petitioner) owned 100 percent of Crossways
Corp. (Crossways), a lucrative U ah corporation engaged in the

busi ness of managi ng condom ni uns. Before the establishnment of



- 3 -
the various other entities described bel ow, Crossways paid
petitioner a substantial salary for his personal services,
apparently as president and chief executive officer.?

In 2000 petitioner contacted a nunber of financial planners
to obtain tax advice. For a fee of $30,000 petitioner hired
Hewl ett Brothers Financial (HBF), a Utah financial advisory firm
owned by John Hew ett.

HBF presented to petitioner a plan to reduce his Federal
i ncome and enpl oynent taxes and Utah State incone taxes under
whi ch his salary each year from Crossways woul d be reported not
just by him rather, his salary would be divided and reported in
part by himand in part by other entities that would be forned
and effectively controlled by him(the plan).

Al so, under the plan petitioner (and possibly his wfe)
woul d transfer to the other entities (to be set up and controll ed
by hinm) ownership of a nunber of personal assets (e.g., hone,
cars, airplane, and sail boats), and expenses relating to these
assets woul d be deducted as busi ness expenses.

Larry Cox (Cox), a Uah licensed certified public accountant
(CP.A), and Mles Lignell (Lignell), a Uah attorney, both
apparent enpl oyees of HBF and not working i ndependently of HBF

prepared certain financial, |legal, and tax docunents for the

2The record does not reflect petitioner’s exact title and
responsibilities with Crossways.
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entities that petitioner would form At sone point petitioner
guestioned Cox and Lignell about the legitimcy of the purported
tax benefits of the plan. Cox and Lignell “assured” petitioner
that the plan was within the | aw.

In its pronotional materials or presentations to petitioner
HBF al so represented that the strategy proposed in the plan had
been reviewed wi th approval by “prom nent and prestigious
accounting and law firnms” and that the Internal Revenue Service
(IRS) “bl esses” the HBF “process”.

No copy of any independent accounting or |egal opinion
relating to the plan was offered into evidence. HBF s
representation that the IRS bl esses the HBF strategy was fal se.

Al t hough petitioner interviewed other financial advisers
before formally engagi ng HBF,® petitioners relied solely upon the
advice of Cox and Lignell in deciding to inplenent the plan.

In 2000 petitioner adopted HBF' s plan and formed the rel ated
entities, and nom nal ownership of a nunber of petitioners’
personal assets apparently was transferred to the rel ated
entities.

I n 2000, 2001, 2002, and 2003, relating to and in
conpensation for petitioner’s personal services for Crossways,

Crossways paid sal aries or conm ssions of $156, 667, $439, 099,

3The record does not disclose the nanes of any ot her
financial, tax, or other professionals fromwhom petitioners
sought advice, nor what advice, if any, was received.
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$469, 999, and $417,500, respectively. As explained, under the
HBF pl an the above anpbunts were split anong petitioner and the
related entities, reported accordingly, and offset by |arge
per sonal expenses of petitioner’s that were cl ai med as busi ness
expenses of the related entities.

O the total above salary or conm ssion anpbunts Crossways
paid with respect to petitioner’s services in 2000, 2001, 2002,
and 2003, approximately 33, 78, 75, and 70 percent, respectively,
were offset by the claimed expenses.

To prepare their 2000, 2001, 2002, and 2003 Federal incone
tax returns, petitioners hired FPG Busi ness Services (FPG, an
i ndependent accounting firmunrelated to HBF. Apparently,
petitioners relied on HBF to provide FPG with the financial data
required to file petitioners’ Federal incone tax returns, and FPG
prepared petitioners’ tax returns on the basis of infornmation HBF
provi ded.

Petitioners discussed the tax returns with FPG and were told
that the returns accurately reflected the financial data that HBF
had provided. Petitioners did not seek advice fromFPG as to the
| egitimacy of the plan under Federal tax |aw.

On audit respondent recast the salaries or conm ssions paid
by Crossways with respect to petitioner’s services as incone
received solely by petitioner, disallowed the business expense

deductions clained by the various entities that had been forned,
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real l ocated |l egitimte deductions to petitioners’ individual tax
returns, and proposed the tax deficiencies and section 6662(a)
accuracy-rel ated penalties set forth above.

Before the issuance of a notice of deficiency, petitioners
agreed with and paid the tax deficiencies. The only matter in
di spute is respondent’s determ nation of the section 6662(a)
accuracy-rel ated penalties.

Di scussi on

Section 6662(a) authorizes respondent to inpose a 20-percent
penalty for negligence or substantial understatenent of incone
tax. Sec. 6662(b)(1) and (2). For the purposes of section 6662,
negligence is defined as the failure to exercise the due care of
a reasonable and ordinarily prudent person under |ike

circunstances. Neely v. Conm ssioner, 85 T.C. 934, 947 (1985).

A substantial understatenent of income tax is defined as an
understatenent of tax that exceeds the greater of 10 percent of
the tax required to be shown on the return or $5,000. Sec.
6662(d) (1) (A).

Petitioners agree with the tax deficiencies for 2000
t hrough 2003. Accordingly, respondent has net his burden of
production, and the burden of proof is on petitioners to show
that the section 6662(a) accuracy-related penalty does not apply

for any year. See sec. 7491(c); Higbee v. Conm ssioner, 116 T.C

438, 446-447 (2001).
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Section 6664(c)(1) provides a defense to the section 6662(a)
accuracy-rel ated penalty where the taxpayer establishes that
t here was reasonabl e cause for a portion of an underpaynent and
that the taxpayer acted in good faith with respect to such
portion. The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the facts and circunstances,
i ncluding the taxpayer’s efforts to assess his proper tax
liability, the know edge and experience of the taxpayer, and
reliance on the advice of a tax professional. Sec. 1.6664-
4(b) (1), Inconme Tax Regs.

Reasonabl e cause may be established where a taxpayer relies
on the advice of a conpetent tax adviser even where the advice

was wong. See Hatfried, Inc. v. Conm ssioner, 162 F.2d 628, 635

(3d Gr. 1947), affg. in part and revg. in part a Menorandum

OQpinion of this Court; Grard Inv. Co. v. Conm ssioner, 122 F.2d
843, 848 (3d Cir. 1941). However, the adviser nust be a
conpetent professional with sufficient expertise to justify the
taxpayer’s reliance, the taxpayer nmust have provi ded necessary
and accurate information to the adviser, and the taxpayer nust

have actually relied in good faith on the adviser. Neonatol ogy

Associates, P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd.

299 F.3d 221 (3d Cr. 2002); Sklar, Geenstein & Scheer, P.C v.

Comm ssioner, 113 T.C 135, 144-145 (1999).




- 8 -

Petitioner clains that his reliance on C. P. A Cox and
Attorney Lignell was in good faith and should establish
reasonabl e cause.

We |l ook first to determ ne whether Cox and Lignell had
sufficient expertise to justify petitioner’s reliance.

Petitioner enphasizes that both Cox and Lignell were licensed in
their fields. Being |icensed as an accountant or attorney,
however, is only a mninmumrequirenment to practice as an attorney
or accountant and by itself does not establish expertise in tax

I aw.

Rel yi ng on assurances of professionals nmay denonstrate good
faith, but only when the professionals are acting independently

fromthe entity pronoting the clainmed benefits. Van Scoten v.

Conmm ssi oner, 439 F.3d 1243, 1253 (10th Cr. 2006), affg. T.C

Meno. 2004-275; Mortensen v. Conm ssioner, 440 F.3d 375, 387 (6th

Cr. 2006), affg. T.C. Meno. 2004-279; Rybak v. Conmm ssioner, 91

T.C. 524, 565 (1988). The evidence does not indicate that Cox
and Lignell were providing advice to petitioner independently of

HBF. See Mortensen v. Commi ssioner, supra at 387. Advice from

ot herwi se qualified professionals with an interest in the
transaction “is better classified as sales pronotion.” Vojticek

V. Conm ssioner, T.C. Menob. 1995-444. The conflict of interest

i nherent in the rel ationshi ps between HBF and Cox and Lignel
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shoul d have caused petitioner to seek advice from an i ndependent
advi ser.

Petitioner points to a brochure of HBF which purports to
list the qualifications of Cox and Lignell. However, this self-
serving HBF brochure is not sufficient evidence to establish that
Cox and Lignell in fact were qualified and i ndependent tax
experts on whose advice petitioner reasonably relied. Both
wor ked for HBF. Their testinony was not presented to us.

We conclude that petitioner’s reliance on Cox and Lignel
does not constitute reasonabl e cause.

Petitioners argue that they relied on the advice of FPG -an
i ndependent tax preparer--to prepare their Federal incone tax
returns. Petitioners enphasize that FPG had no association with
HBF. However, reliance on a second professional’s advice is

subject to the sane test discussed above. See Addington v.

Conmm ssi oner, 205 F. 3d 54, 59 (2d Gr. 2000), affg. Sann v.

Conmi ssioner, T.C. Menp. 1997-259; Collins v. Conm ssi oner, 857

F.2d 1383, 1386 (9th Cr. 1988), affg. D ster v. Conm ssioner,

T.C. Meno. 1987-217.

It appears that FPG was not provided the conplete and
accurate information necessary to prepare accurately petitioners’
Federal inconme tax returns. As has been stated: “The nere fact
that a certified public accountant has prepared a tax return does

not nmean that he or she has opined on any or all of the itens
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reported therein.” Neonatology Associates, P.A v. Conm Ssioner,

supra at 100. The details of the discussions petitioners had
with representatives of FPG are not in the record, and there is
no evi dence that petitioners either asked FPG to conduct a
meani ngful review of the plan or that FPG did so on its own. FPG
represented to petitioners that the returns were correct only
according to the financial data HBF provided. FPG did not claim
that the plan HBF established was proper; FPG sinply stated that
the returns accurately reflected data HBF provi ded.

Petitioner appears to be a successful businessman and
shoul d not have inplenented HBF s plan w thout consulting
i ndependent tax or |egal counsel.

Petitioners pursued what appears to have been a patently
i nproper tax avoi dance schene which they have conceded was
i nproper. Petitioners have not established reasonabl e cause for
the accuracy-rel ated penalties.

We sustain respondent’s determ nation of the section 6662(a)
accuracy-rel ated penalty for each of the years in issue.

To reflect the foregoing,

Decision will be entered

for respondent.




